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STATEMENT OF THE CASE 


At approximately 5 A.M. on July 14, 1969, three men approached 


the loading platform of the Uline Ice Company at 3rd and M Streets, N,E;, 
Washington, D. C. Present at the Ice Company were five employees, 
three on the back loading platform and two persons. inside the adjacent 
office. One of the men produced a gun and proceeded to hold the employees 
on the loading platform at bay. The other two men proceeded into the 
office where another gun was produced anda Mr. Duren was held at bay 
at the rear of the 12’ x 12” office and the other mai removed doney from 
the cashier’s drawer, The three men then fled from the premises, 

Several minutes later the defendant-appellant’s car was stopped 
for an alleged traffic violation. The officer heard the aSiiecy lookout 
while making out the ticket and called for the witnesses. Mr Duren 
then went to the location of the stopped car and identified the only two 
non=-policemen there; appellant and another. He did not see two other 
persons in the car, All four were arrested for robbery. The automobile 
belonged to appellant and he had been driving when stopped by the police 
officer on the traffic charge. | 

Thereafter appellant and one Alvin Brooks were indicted for the 
robbery above described. A henring was held on a ’’Motion For Order 
Covering Identification Procedure’”’ at which appellant’s Coarikel requested 
that a lineup be held at which all witnesses who would make an in court 


identification would appear. This motion was granted as to Susan Kane 


but denied as to George Duren, 

A lineup was thereafter held which was attended by Miss Kane 
at which she did not identify the defendant. 

At trial the government’s evidence was that appellant’s automobile ° 
was stopped by the officer, that he was identified by Mr. Duren and 
that money, guns andiparking tickets were recovered from under the 
right front and rear seats of the automobile. Mr. Duren then identified 
the appellant. 

Miss Susan Kane testified that two men had entered the premises 
and that one had stood in front of Mr. Duren with a pistol pointed at him. 
The following dialog then took place (Transcript p. $2): 

‘“‘Mr. Green: Miss Kane, I am interested 

in the man who walked over towatds you during this robbery 

and scooped the money out of the register whom you have 

desc ribed as the shorter of the two individuals. 


Do you see that man in the courtroom ? 


‘*Miss Kane: Lookslike the man in the green 
shirt over there (indicating), 


“Mr. Fay: I object.’’ 
“i PettettSe BP NREL EES PEA 


Thereafter attorney for defendant -appellant requested 2‘. mistrial 


on 


on the basis that there was no independent source to support the identi- 
fication, This-.motion was not specifically ruled on bat the trial 
continued. 

Attorney for defendant -appellant also moved that the identification 


be excluded and the Court gave the following instruction (Transcript p. 104): 


“The Court: Ladies and gentlemen, you will 
recall the testimony of the previous witness, Susan Kane, 
with res ‘pect to a partial identification of the defendant as 
she saw him at counsel table. You will recall hermost 
recent testimony in which she testified that she was unable 
to pick him out of a lineup, and it was stipulated by Mr. 
Duren that Mr. Crump was in the lineup, but she didn’t 
pick him out. 


‘The lineup was some months after the events 
of July, 1969. 


“Under these circumstances, I am going | to 
direct you to disregard Miss Kane’s testimony which 
conceivably might have any bearing on the Scent teic esr 
of this particular defendant®’’. 
When Officer Hall testified, attorney for appellant was not per- 
| 
mitted to go into the question of the physical description of the persons 
in the car (Transcript p. 130). Attorney for defendant-appellant was not 
allowed by the Court to state the basis for his question (Transc ript p. 130). 
Hearsay testimony was admitted by the trial judge (Transcript 
p. 135) despite the objection to some by the defendant’s attorney where 
possible and motion to strike stated with a motion for a mistrial 


(Transcript p. 134-5). 


The case was submitted to the jury and the defendant-appellant 


was convicted of Counts I, IV and V of the indictment. A Motion for 
judgment of acquittal was denied at the close of the government’s case, 
CountI - Armed Robbery - 22 D.C. Code Section 2901, 3202 


Count IV - Assault With A Dangerous Weapon - 22 D. C. Code 
Section 502 


Count V - Assault With a Dangerous Weapon 0 22 D. C. Code 
Section 502. 


ISSUES PRESENTED 


(1) Whether the failure of the trial court to order that all 


witnesses be brought to a lineup constitutes error? 
(2) Whether the instruction by the trial judge was sufficient 


to cure the identification made by witness Susan Kane? 


(3) Whether the hearsay evidence admitted by the trial judge 


was properly admitted? 


This case :was not prevzously before this court. 


SUMMARY OF ARGUMENT 


(1) The refusal of the United States Attorney to hold a lineup 


or the trial judge to order one constitutes suppression of evidence 
which may be favorable to the accused and violates due process. 

(2) In view of the other evidence in the case, the identification 
by the witness Susan Kane was critical and its admission constitutes 
error which was not cured by the instruction of the trial judge. 

(3) the failure of the government to produce the witnesses who 
alledgedly saw an automobile leaving the scene and the admission of 
hearsay evidence to that effect deprived defendant-appellant of his right 


to cross-examine and confront the witnesses. 


ARGUMENT 


I 
THE REFUSAL OF THE UNITED STATES ATTORNEY 


TO HOLD A LINEUP OR OF THE TRIAL JUDGE TO ORDER 

ONE CONSTITUTES SUPPRESSION OF EVIDENCE WHICH 

MAY BE FAVORABLE TO THE ACCUSED AND VIOLATES 

DUE PROCESS 

The power of the trial court or committing magistrate to order a 
lineup has been recognized in the District of Columbia. Adams v,. United 
States, 130 U.S. App. D.C. 203, 399 F, 2d 574 (1968). This power has 
never been limited to orders sought by the government by any of the 
decisions of this Court, Adams v, United States, supra; United States 
v. Randolph, No. 23,222 dec. 12/22/70. Such a policy would in fact 
violate duesprocess for the power of the Court is not a power to assist 
the government in obtaining a conviction but it is clear from Adams, 
ibid, that it is part of the inherent power to assure the fairness of the 
pretrial stages of every criminal case. 

In the present case there was an identification immediately upon 
the scene by Mr. Duren. See Russell v. United States, 133 U.S. App. 
D.C. 77, 408 F. 2d 1280, cert, denied, 395 U.S. 928 (1969). This Court 
while approving the one subject confrontation only where immediately 


after the alleged offense, has rightly recognized what is apparent, that 


is to say the inherent suggestiveness of such a procedure. Russell v. 


United States, supra, It could hardly be arguéd that the Court has 


formally accepted the one on one confrontation on a broad front; rather 


ne 
; » uh < 


‘it has balanced the defendant’s rights against the greater eyewitness 
reliability and the desirability of releasing innocent suspects. : See 
58 Georgetown Law Journal 106, 7. i 

It will be seen then that Russell, ibid, and Adams, ibid, evidence 
not a restriction of the trial courts in supervising the pre-trial proceed-= 
ings, but rather an extension, : 

The witness having identified the appellant, however briefly, ina 
Russell, id. type confrontation, the avenues open to the defendant to 
assert his innocence are few indeed. Assuming arguendo that probable 
cause is made out, to what extent is the defendant then entitled to the 
processes of the Trial Court to test the identification? 


If under Adams, id,, the government can bolster its non-lineup 


identification by having a lineup per court order, ought not the same 


standard be applied to the defendant and the same tool of the judicial 


system be available? 

The situation is analogous to that of any other evidence within the 
power of the government and court to produce which is not made avail- 
able to the defendant to assert his innocence. United States ex rel. 
Almeida v. Baldi, 195 F. 2d 815, cert. den. 345U.S. 904 rehearing den, 
345 U.S. 946 (3 Cir, Pa, 1952), A due process violation is made out 
when a request is made, denied by the government and the evidence is 


material to guilt or punishment. Brady v. Maryland, 373 U.S. 83, 


83S. Ct, 1194, 10 L.Ed. 24215 (1963). There is no requirement that 


the presentation act in bad faith. 


The Court ie directed to the transeript of the hearing of December 
12, 1969 and the ‘*Motion For Order Governing Lineup Procedure’”’ 
filed in this case. The appellant submits that the request and the refusal 
are established. 

The materiality of the evidence which might come from a lineup 
is likewise obvious. A failure to identify at a lineup would largely 
negate the previous confrontation identification and in so doing greatly 
enhance the prospects of the defendant at trial. 

The defendant -appellant cannot demonstrate that the evidence would 
of necessity be favorable. Norcan the defendant in any case demonstrate 
that the evidence would surely be favorable. Beyond any doubt it is more 
likely that the evidence would be favorable than would the results of a 


one on ene confrontation. In addition it seems less than reasonable to 


argue that it would be harmful, A {neup identification could hardly 


injure the defendant beyond that injury already inflicted by the positive 
identification on the scene which will be used at trial in the absence of 
a lineup, 

Appellant therefore submits that due process requires that he be 
able to avail himself of court processes in the same manner as the 


government to delineate the identification issue, 


ll 


IN VIEW OF THE OTHER EVIDENCE IN THE 
CASE THE IDENTIFICATION BY WITNESS SUSAN KANE 
WAS CRITICAL AND THE ADMISSION CONSTITUTES | 
ERROR WHICH WAS NOT CURED BY THE INSTRUCTION 
OF THE TRIAL JUDGE; 


The competent evidence at trial was that there were three people 
involved in the holdup and four persons arrested for the crime, Further 
that there were five people present and that only Mr. Duren made an 
identification, Mr. Duren further admitted that he was watching the 


man in front of him who had a gun sud not the person he identified as 


appellant, (See p. 60, Transcript). 


Unfortunately the trial judge ruled that the description of the other 
| 


persons in the case was irrelevant when that Question was asked of the 
police officer (p, 130 Transcript). The defendant’s testimony was 

that one of the other men in the automobile, a Mr. Readen, — 

5°6"* to 5’5”" tall and 120 to 130 1bs. (Transcript, p. 169). Appellant 
contends that the ruling of the trial judge on the point was also erroneous 


and served to accent Susan Kane’s testimony. The description of Readen 


was not in any way contested by the government, | 
When viewed against this background Susan Kane’s testimony 
assumes critical importance, The courtroom atmosphere at the hand 


of the prosecutor could hardly be more suggestive. Taken in context 


with the other examination of the witness the question propounded by the 


| prosecutor was leading and unfair (Transcript, p. 92) and could hardly 
fulfill due process standards. Gilbert v. California, 388 U.S. 263, 

87S. Ct. 1951, 18 L. Ed, 2d 1178 (1967); Stovall v. Denno, 388 U.S. 293, 
87S. Ct. 1967, 18 L.Ed. 2d, 1199 (1967); Clemons v, United States 


133 U.S. App. D.C. 17, 498 F. 2d 1230 (1968). Further there had been 


demonstrated by her failure at the lineup to identify defendant-appellant 


that there was no independent basis for an in-court identification. 

The instruction by the trial judge (Transcript, p. 104) can hardly 
be said to cure the error, Assuming that his honor meant to instruct 
the jury to disregard Miss Kane’s testimony re identification, the literal 
meaning of the instruction is that the testimony does not corroborate 
identification, a different matter entirely. In fact it seems likely that 
the jury drew no conclusion from the instruction. 

Appellant submits that the testimony of the witness was improper 
and highly prejudicial and that the curative instruction failed to remove 
that taint. 

lll 
THE FAILURE OF THE GOVERNMENT TO PRO- 

DUCE THE WITNESS WHO ALLEGEDLY SAW AN AUTOMOBILE 

LEAVING THE SCENE AND THE ADMISSION OF HEARSAY 

EVIDENCE TO THAT EFFECT DEPRIVED DEFENDANT- . 

APPELLANT OF HIS RIGHT TO CROSSEXAMINE AND CON- 

FRONT THE WITNESS; 

On direct testimony Mr. Duren, though not responding directly 


to a question, testified that some guys had told him that the robbers left 


in an automobile (Transcript, p. 56). At the close of the government's 
case objection was made to its admission (Transcript, p. 134, 5) and 
the trial judge let the evidence in (Transcript, p. 135). . 

Officer Franek on direct examination testified that the suspects 
left the scene in an automobile. Objection was made on the ground of 
hearsay (Transcript, p. 106). The trial judge allowed the statement in 
on the basis that it was not offered for the truth of the matter asserted 
(Transcript, p. 106), No instruction was given to the jury regarding 
the reason for which it was admitted. : 

The defense in the case for appellant as indicated in his testimony 
was that he had been flagged down by three persons, picked them up 
and then been stopped and arrested. Critical to this defense would be 
any testimony as to observations of three persons entering the car, where, 


when and how. The hearsay testimony indicated simply that the three 


had entered the car, not that they had stopped it, thus tending to 


bolster the prosecution and weaken the defense, Yet, the testtimony was 


clearly incompetent. If the government wished to develop this theme 


then it should have brought in the witness, whose existence was unknown 

to the defense. In the absence of the witness, the assertion —~ based 

wholly on hearsay. : 
The law is settled in this jurisdiction that the admission of hearsay 


evidence which undermines the defense is reversible error. See Cannady 


v. United States, 122 U.S. App. D.C. 99, 351 F. 2d 796 (1965). 


. The view followed in this matter is generally accepted in the other circuits. 
United States v. Readus, 367 F, 2d 689 (6 Cir. 1966); Collum v, Butler, 
421 F, 2d 1257 (7 Cir. 1970); Penn v. United States, 401 F, 2d 336 
(10 Cir, 1968). 
Appellant submits that the error by the trial court requires 


reversal of the case. 
CONC LUSION 


Appellant submits that on each of the foregoing the present case must 
be reversed and in the alternative that the cumulative effect of the errors 
of the trial court require reversal. 


Respectfully submitted, 


Thomas Fortune Fay 
Attorney For Appellant 
910 - 17th Street, N.W. 
Washington, D. C. 20006 
Tel 296-4882 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 

I. Did appellant have a due process right to appear at 
a lineup at which all his victims would be compelled to 
view him? 

II. When appellant admitted that the lineup at which a 
Government witness failed to identify him was not violative 
of his due process rights, was the Government required to 
demonstrate that the witness’ in-court identification had 
an independent source? 


* This case has not previously been before this Court. 
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BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


By a seven-count indictment filed September 3, 1969, 
appellant and Alvin B. Brooks were each charged with one 
count of armed robbery (count one), one count of robbery 
(count two), four counts of assault with a dangerous 
weapon (counts three through six),' and one count of carry- 
ing a pistol without a license (count seven) (Brooks alone) 
in violation of 22 D.C. Code §§ 2901, 3202, 502 and 3204, 
respectively. Prior to trial on January 14, 1970, upon oral 
motion by the Government, counts three and six were dis- 
missed, and the indictment was retyped so that counts one, 


1 The victims in counts three through six were Susan Kane, George H. Duren, 
Peter N. Thornton and Michael Thornton, respectively. 


2 

two, four, five and seven were numbered consecutively one 
through five. On the same day, after trial had commenced 
before the Honorable John H. Pratt and a jury, Brooks 
withdrew his plea of not guilty and entered a plea of guilty 
to count one of the indictment (Tr. 77-81).? As to appellant, 
the jury on January 15, 1970, returned a guilty verdict on 
counts one, three and four.* On February 13, 1970, Judge 
Pratt sentenced appellant to terms of imprisonment of five 
to fifteen years on count one and two to six years on counts 
three and four, the terms to run concurrently. This appeal 
followed. 

On July 14, 1969, at about 5:00 a.m. (Tr. 47-49, 87, 131- 
132), three men clandestinely entered the Uline Ice Com- 
pany.’ One unidentified person armed with a pistol sur- 
reptitiously ‘‘jumped on the [loading] platform”’ (Tr. 131- 
132) where Michael Thornton, Peter Thornton, and a man 
identified only as Elliott were engaged in loading ice trucks 
(Tr. 63). The brigand ordered Michael Thornton to ‘‘be 
still’? and ushered him back into the truck. There he com- 
manded, ‘Be still or I’ blow your head off”? (Tr. 131-132). 

Fifty feet away (Tr. 132) George H. Duren, supervisor 
at the Uline Ice Company, had just come out of his office 
about to embark on a survey of the truck loading operations. 
At that moment a man whom he identified as Brooks, ap- 
proached him to inquire about employment. When Duren 
informed him that no position was available, Brooks ex- 
hibited a gun * (Tr. 47-49, 51, 65) and directed him back to 
the office, saying, ‘“‘Go in and open the door.’’ (Tr. 49). 
Yielding, Duren proceeded to unlock the office door. At that 
moment appellant joined Brooks in the scheme (Tr. 49, 51, 


2 The remaining counts against Brooks were dismissed by Judge Pratt on 
April 1, 1970. 

3 The jury was instructed that if it reached a verdict of guilty on count one 
(armed robbery), then it should not consider count two (robbery) (Tr. 237). 

4 The Uline Ice Company is incorporated under the name of Harry G. Lynn, 
Inc. (Tr. 47-48, 56, 89). 

5 Duren was able to deseribe the pistol as a dark ‘‘P-38, nine millimeters’’” 
(Tr. 52, 66). Government ’ exhibit No. 4, a gun, was described by the witness 
as ‘exactly like it’? (Tr. 52, 138). 
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66). Duren testified that while Brooks aimed the gun 
“¢straight at me’’ (Tr. 51-52), appellant went directly to 
the cash register * (Tr. 52). ‘*[H]e scooped up the money 
and all,’’ including ‘‘some bills and some rolls of change, 
and a little loose change... and some Washington Coliseum 
parking tickets’’ (Tr. 53). The entire episode, consuming 
five to eight minutes (Tr. 55-56, 66), occurred beneath 
bright overhead lighting (Tr. 49-50, 64), affording Duren 
opportunity to observe the unmasked desperadoes (Tr. 49- 
50, 54). After seizing the contents of the cash register, all 
three bandits fled with Duren giving chase (Tr. 53, 62-65). 
Duren testified, without objection, ‘‘I went on up the street 
about a half a block, and the guys over there on the lot said 
they had gotten in a car and left, and I came on back”’ (Tr. 
56). Susan Kane summoned the police (Tr. 67, 91-92), who 
responded to the scene within five to ten minutes (Tr. 56, 
91-92). 

The thrust of the testimony of Susan Kane was corrobora- 
tive of that of Duren (Tr. 86-92).7 However, notwithstand- 


ing her inability to identify appellant at a lineup * (Tr. 97, 
101), at trial she designated him as the one who purloined 
the contents of the register (Tr. 92).® Counsel for appellant 
quickly objected and at the bench moved for a mistrial on 


6 Susan Kane, an employee, was seated at the register when the incident 
oceurred (Tr. 59, 67, 87). 

7 She augmented his testimony when she identified the Washington Coliseum 
tickets introduced into evidence as Government’s exhibit No. 5 as those signed 
by x Mr. Bellinger, the former sceretary-treasurer of the corporation (Tr. 90). 

* On September 10, 1969, appellant filed a pre-trial motion for an order gov- 
erning identification procedure. At a hearing on a motion to suppress evidence 
the court ordered a lineup and ordered the attendance of Miss Kane but not 
that of Mr. Duren; as to him the court found that he had made a valid on-the- 
scene identification in accordance with Russell v. United States, 133 U.S. App. 
D.C. 77, 408 F.2d 1280, cert. denied, 395 U.S. 928 (1969). 

At the lineup, in which both appellant and Brooks participated, Miss Kane 
was able to identify only Brooks. Appellant’s trial counsel, who also represents 
him on appeal, was present at the lineup and does not challenge that lincup 
(Tr. 82, 180). 

9 Miss Kane testified that appellant came to ‘‘[wlithin about two feet of 
me’? when he expropriated the items in the cash drawer (Tr. 96). She observed 
both appellant and Brooks for several minutes under excellent lighting con- 
ditions and was able to describe their size and clothing (Tr. 90-91, 96). 
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the ground that ‘‘[t]here is no outside basis or independent 
source to support the identification”’ (Tr. 92).2° The motion 
was implicitly denied at that time and explicitly denied 
each time it was subsequently renewed (Tr. 92-95, 134-136, 
138, 214-217). Without request of counsel, the court sua 
sponte promptly instructed the jury, ‘“‘I am going to direct 
vou to disregard Miss Kane’s testimony which conceivably 
might have any bearing on the identification of this particu- 
lar defendant’’ ** (Tr. 104). 

Officer Roy J. Hall of the Metropolitan Police testified 
that on July 14, 1969, he was alone in his scout car when at 
about 5:00 a.m. he observed an automobile speeding through 
the intersection at Sixth and L Streets, N.E.“ He chased 
the vehicle to Ninth Street and Kent Place, N.E.,"* where 
‘with dome light flashing he pulled it to a halt (Tr. 118-119). 
‘The vehicle had sped through ‘‘three or four stop signs, 
failing to stop at [each of] them” (Tr. 120). After having 
‘advised the police radio dispatcher of his traffic stop, Officer 
‘Hall alighted from his car to approach the halted vehicle 
‘and saw another scout car converge from the other end of 
the street. However, instead of stopping and rendering aid, 
the second scout car, with Officer Stephen Franek on the car 
radio, sounded his siren and flashed his dome light and sped 
away (Tr. 119). Officer Hall continued to the halted car “ 
‘and asked appellant, the driver, for his license and registra- 
‘tion. After having obtained these documents, Officer Hall 


10 Prior to Miss Kane’s testimony and outside the presence of the jury, the 
prosecutor proffered to the court that during final preparation for trial Miss 
' Kane noticed a photograph reposing on the prosecutor’s desk which depicted the 
lineup she had attended. Glancing at that photograph, she identified appellant 
_ (Tr. 85). 
11 By that time in the proceeding Brooks had already pleaded guilty, and 
appellant was the only defendant in the courtroom. 
‘32 The intersection at Sixth and L Streets, NE., is about three and one-half 
blocks from the Uline Ice Company (Tr. 119). 
13 Ninth Street and Kent Place, N.E., is about six blocks from the Uline Ice 
_ Company (Tr. 119). 
14The ear was occupied by appellant, who was the driver, Alvin Brooks, 
' geated in the front passenger scat, and Harry Pickens and Matthew Readen, 
seated in the rear seats (Tr. 156). 
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retreated to his scout car to monitor the radio in an effort 
to determine what prompted Officer Franek to make such a 
swift exodus. Hall testified that appellant followed him 
back to the scout car and ‘“‘pleaded for me to give him a 
break ...’’ (Tr. 120-121). As Hall commenced the issuance 
of a traffic citation, he heard Officer Franck flash a lookout 
for a robbery-holdup and describe the dress of the sus- 
pects.” Believing that appellant and the front passenger 
fit the cursory description, Officer Hall broadcast a request 
to have the complainant brought to Ninth Street and Kent 
Place, N.E. (Tr. 122, 125). Within a ‘‘very few minutes’’ 
Officer Franek arrived with Mr. Duren (Tr. 125-126). Ac- 
cording to Officer Hall, ‘‘Immediately Mr. Duren positively 
identified the two subjects [Brooks and appellant] ... as 
the two subjects who robbed him’”’ (Tr. 126). Duren was 
unable to identify the two persons who had occupied the 
rear seats (Tr. 109-110). Following the identification ap- 
pellant’s car was searched. Recovered from the automobile 
were two pistols, one a nine millimeter .38, both fully loaded 
with live ammunition, currency in the form of paper and 
coins (some of which were in coin rolls), and tickets for 
the Washington Coliseum (Tr. 110-111, 126-129). 

Officer Franek testified that he received a radio run for 
a robbery-holdup at 5:05 a.m. and responded directly to the 
office of the Uline Ice Company. He quickly attempted to 
gather information pertaining to the suspects in order to 
broadeast it over the police radio (Tr. 105-108). He as- 
sembled the data he received and hastened to put the facts 
on the air because he was informed that the bandits escaped 
by car. Appellant’s counsel objected to testimony about the 
mode of escape on the ground that it was hearsay * (Tr. 


15 One of the suspects was described on the lookout 2s werring a dark V-neck 
shirt. Appellant was wearing a black and white V-neck shirt, and Brooks was 
wearing a green V-neck shirt (Tr. 55, 61-62, 91, 111-112, 121-122, 129). 

16 Before the court ruled on the objection, but after expressing an opinion 
that it did not believe the statement was hearsay (it not being ‘‘ offered for the 
truth of the matter asserted’’ (Tr. 106)), the prosecutor represented at the 
bench that testimony as to that fact would not be extended. Appellant’s counsel 
was satisfied with that resolution (Tr. 106-107). 
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106-107, 112). Having dispatched the information over the 
police radio, Franek heard Hall immediately request that 
the complainant be brought to Ninth Street and Kent Place, 
N.E. Instantly Franek transported Duren to that location, 
arriving at 5:13 am. (Tr. 107-108). Franek testified that 
the ‘‘exact second we rode up on the scene’’ Duren pointed 
out of the scout car window and exclaimed, ‘‘Those are the 
two guys that robbed me”’ (Tr. 108-109). 

At the conclusion of the Government’s case its exhibits 
were admitted into evidence without objection. Appellant 
made a motion for a judgment of acquittal (only as to 
count one) and renewed his motion for a mistrial on the 
ground that Miss Kane’s in-court identification after her 
failure to make a line-up identification was violative of ap- 
pellant’s due process rights, arguing also that it was not 
based on an independent source. He further asserted that 
the admission of testimony as to appellant’s mode of escape 
constituted incurable hearsay and demanded that a mistrial 
be declared. All of those motions were denied (Tr. 134-136, 
138). 

Appellant assumed the witness stand and offered an 
alibi defense. He testified that until approximately 3:00 or 
3:30 a.m. he was with three friends, Gayle Campbell, Mary 
Brice and Nathaniel Kelly, at the Shelter Room on Savan- 
nah Terrace.? He discussed his need for employment with 
Kelly, who advised him that a vacancy existed where he 
worked. Agreeing to meet at Kelly’s home between 5:00 
and 5:30 that morning (Tr. 188-191), they left the Shelter 
Room, and appellant drove the two ladies and Kelly to their 
homes between 3:00 and 4:00 a.m. He then returned to his 
home and his wife (Tr. 140-143, 151, 164). At approximately 
4:45 am. he left his home and proceeded to Kelly’s, but, 
notwithstanding the fact that he had just taken Kelly 
(whom he had known for two years (Tr. 142)) to his home 
less than an hour earlier, he was unable to locate the ad- 
dress (Tr. 143, 150-152). At about 5:00 am. (Tr. 155) he 
was hailed by his friends Brooks, Pickens and Readen, who 


17 Appellant did not know the exact address of the Shelter Room (Tr. 141- 
142). 
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asked him for a lift (Tr. 143-144). He agreed to take them 
home, whereupon his friends entered his car.’* They pro- 
ceeded on their way (admittedly through a stop sign) until 
the car was halted by Officer Hall (Tr. 144-145). Appellant 
surrendered his license and registration to the police officer, 
and after following him back to his car and hearing the 
police broadcast about the robbery, he became suspicious. 
Appellant returned to his car; by that time he could infer 
from the ‘‘chit-chat’’ that ‘‘something had been done”’ (Tr. 
146, 162). 

The defense rested its case (Tr. 192) and after closing 
argument renewed all its motions; again they were denied 
(Tr. 214-217). The court instructed the jury, and at the con- 
clusion of the charge both counsel indicated that they were 
satisfied with it (Tr. 235-236). The instructions made no 
mention of the alleged hearsay statement or of Miss Kane’s 
in-court identification. 


ARGUMENT 


I. Appellant had no due process right to compel his 
victims to view him ata lineup. 


(Tr. 85-101, 134-138, 214-217) 


Appellant’s initial claim of error is that he was denied 
what he characterizes as his due process right to have all 
his victims view him at a lineup.” We strongly disagree. 

The conducting of a lineup is an executive function, and 
a criminal defendant does not have an unqualified right to 
be viewed in a lineup. United States v. Hamilton, 137 U.S. 


18 Appellant noted that when his friends (who had come from an ‘‘after 
hours joint’’) entered his car, they were not carrying anything (Tr. 155-156) ; 
nevertheless he admitted that the guns, money and Washington Coliseum tickets 
were taken from his car (Tr. 149). 

19 The appellate record in its current form does not indicate whether appel- 
lant’s motion for ‘‘identification procedures’’ was ever heard or if any order 
was forthcoming from the court. Appellant’s counsel in his brief and by oral 
communication with appellee’s appellate counsel has stated that the court ordered 
a lineup at which Miss Kane but not Mr. Duren was required to attend. See 
footnote 8, supra. Although nothing in the record supports these statements by 
counsel, we shall assume arguendo that they are factually correct. Cf. United 
States v. Kearney, 136 U.S. App. 328, 331 n.4, 420 F.2d 170, 173 n.4 (1969). 
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App. D.C. 89, 91 n.11, 420 F.2d 1292, 1294 n.11 (1969) ; 
Bryant v. United States, D.C. Cir. No. 22,122, decided Feb- 
ruary 11, 1969 (unpublished) ; Kennedy v. United States, 
122 U.S. App. D.C. 291, 353 F.2d 462 (1965) ; United States 
v. Munroe, 421 F.2d 644 (5th Cir. 1970). But even assuming 
arguendo that the court in its discretion may require a 
lineup, compare United States v. Ravich, 421 F.2d 1196 
(2d Cir. 1970), we find no abuse in the case at bar. The 
court ordered only Miss Kane to attend the lineup, for she 
had not made an on-the-scene identification. However, in 
the judicious exercise of its discretion, the court did not 
order Mr. Duren to attend the lineup because he had made 
an identification of the culprits within thirteen minutes of 
their criminal act. With the mental images most vivid and 
the likelihood of misidentification remote, the court accur- 
ately reasoned that a confirmatory identification was not 
necessary.” Stewart v. United States, 135 U.S. App. D.C. 
274, 418 F.2d 1110 (1969) ; Russell v. United States, supra 
note 8; Wise v. United States, 127 U.S. App. D.C. 279, 383 
F.2d 206 (1967), cert. denied, 390 U.S. 964 (1968). 


II. Where appellant admitted that the lineup con- 
frontation was not invalid, the Government was 
not obliged to demonstrate that the in-court 
identification had an independent source. 


(Tr. 56, 82, 92, 96-97, 101, 104, 106-107, 180, 184) 


Susan Kane, after having failed to identify appellant at 
a lineup, at trial was able to designate appellant as the 
assailant who ‘‘scooped’’ the money and tickets from the 
cash drawer (Tr. 92). Appellant, citing Gilbert v. Cali- 
fornia, 388 U.S. 263 (1967), Stovall v. Denno, 388 U.S. 293 
(1967), and Clemons v. United States, 133 U.S. App. D.C. 
27, 408 F.2d 1230 (1968) (en banc), cert. denied, 394 U.S. 
964. (1969), argues that Miss Kane’s in-court identification 


20 If appellant has a due process right to be misidentified as he suggests, he 
could then request that several lineups be conducted with the hope that in at 
least one 2 misidentification will be made. Such a contention cannot be taken 
seriously. 


9 


was erroneously admitted because it was not based on an 
independent source. He further contends that the court’s 
prompt sua sponte instruction to the jury to disregard Miss 
Kane’s identification testimony (Tr. 104) was insufficiently 
curative to render the error harmless. We submit that ap- 
pellant misconstrues the law and misreads the cases. 

At the outset it must be noted that appellant does not con- 
tend that the lineup in which he participated and at which 
he was represented by counsel (Tr. 82, 180) was impermis- 
sibly suggestive or in any fashion obnoxious to his Fifth or 
Sixth Amendment rights. Consequently, it cannot be per- 
suasively maintained that any error in Miss Kane’s in-court 
identification following her lineup identification failure is 
of constitutional dimension.” 

Appellant argues that, having failed to identify him at the 
lineup, the Government must show that the in-court identi- 
fication is based on a source independent of the lineup. That 
is not the law. The cases cited by appellant require the Gov- 
ernment to demonstrate an independent source only if the 
lineup identification was so unnecessarily suggestive so as 
to give rise to an irreparable misidentification. Here there 
was no such taint, for there was no identification at the 
lineup; consequently, there can be no cry of foul.” 


21 The failure of Miss Kane to make a lincup identification was properly 
brought out on cross examination (Tr. 96-97, 101) to impeach the accuracy of 
the in-court identification. However, the fact that the in-court identification 
was diminished in weight does not mean it should be rendered inadmissible. 

22 Even if an independent source was required, the trial court found it to 
exist (Tr. 184). Consequently, appellant was accorded more favorable treat- 
ment than he was entitled to receive when the court instructed the jury to dis- 
regard Miss Kane’s identification testimony (Tr. 104). 
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CONCLUSION 
Wuererore, appellee respectfully submits that the judg- 
ment of the District Court should be affirmed.” 


Tyomas A. FLANNERY, 
United States Attorney. 


Joun A. TERRY, 
Barry W. LEvINE, 
Assistant United States Attorneys. 


23 Appellant’s final claim is that the court committed reversible error by 
admitting hearsay testimony pertaining to appellant ’3 mode of escape. Duren 
testified that he terminated his chase of the outlaws when ‘‘the guy over there 
on the lot said they had gotten in a car and left ...’? (Tr. 56). Appellant did 
not voice an objection at that juncture in the proceedings. 

Without conceding that the statement was hearsay, we view as dispositive the 
fact that appellant failed to object. It was not until much later in the trial that 
appellant indicated an objection, and even then he evinced satisfaction if the 
statement was not to be augmented (Tr. 106-107). Objections must not only be 
specific; they must be timely. ‘‘ [I]n the absence of objection [hearsay testi- 
mony] may be accorded within reason its natural probative effect.?” United 
States v. Harris, D.C. Cir. No. 23,254, decided November 27, 1970, slip op.. at 9. 
A defendant in a criminal trial is not entitled to a perfect trial, only a fair one, 
and ‘‘[nJot every error is prejudicial error calling for reversal.’? United 
States v. Pugh, U.S. App. D.C. c , 436 F.2d 222, 226 (1970) 
(footnote omitted). If the statement is deemed to be hearsay, there having 
been no prejudice, its admission must be considered harmless. Frp R. Crm. P. 
52 (a). 


<y U.S. Government Printing Office: 1971—421-257/559 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,028 September Term, 1971 


United States of America 


Harry J. Crump, 
Appellant 


PETITION FOR REHEARING 
AND 
SUGGESTION FOR REHEARING EN BANC 


Thomas Fortune Fay 
Attorney For Appellant 
910 17th Street, N.w. 
Washington, D.C. 20006 
Tel. 296-4882 


United States Court of Appeals 


for tho District of Columbia Circuit 


FILED oct 3 1971 
Hesthane 2S eabrovs 


— raw 


Petition For Rehearing 


And Suggestion For Rehearing En Bane 


Statement Of Jurisdiction 
Reasons For Petition 
Conclusion 


Cases Cited 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,028 September Term, 1971 


United States of America 


Harry J. Crump, 
Appellant 


—_————— 


PETITION FOR REHEARLNG 
AND 
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TO THE HONORABLE CHIEF JUDGE, AND THE ASSOCIATE JUDGES 


OF THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCULT 


Comes now the petitioner, appellant herein, and presents 


this petition for a rehearing on the appeal from a judgment 


(3) 


of conviction of the United States District Court. 


for the District of Columbia and suggestion for 


rehearing en banc. 


JURISDICTION 
The appeal in this case was noted on February 13, 
1970. The case was affirmed without decision on Septen- 
ber 28, 1971. This petition for rehearing and suggest- 
ion for rehearing en bane is filed within fourteen 


- 


days from September 28, 1971. 


REASONS FOR PETITION 

In applying for rehearing, your petitioner asserts 
and reiterates each and every ground heretofore set 
forth and further presents to the Court the matters 
hereinafter discussed. 

This case raises an issue crucial in more than 
one-third of all criminal cases which go to trial in 
the District of Columbia, to wit, whether the defendant 
is entitled to use the powers of the courts in attempting 
to_establish his innocence to the same extent that they 
may be used to convict him. Petitioner contends that 
the defendant is entitled to court ordered lineups to 


the same extent and under the same circumstances as the 


(4) 


government. 

it is settled law in the District of Columbia that 
a court has the power to order a lineup. See Adams v. 
United States, 130 u.S.App.D.C. 203, 399 F.2d 574 (1968). 
The sole issue to be determined by this Court, as far 
as the lineup is concerned, is whether the trial court 
may deny a defendant's request for a lineup without 
any reason appearing on the record. 

More important than the resolution of this issue 
is its clarification. The number of cases in which there 
is an identification issue is astronomical and in many 
of them the question here presented is decisive to 
the case. if, as the petitioner contends, a defendant 
has a right to a court ordered lineup to help clear 
his name, then that right ought to be clearly expressed. 
if he has no such right, then the trial court ought to 
be saved the present confusion. Whatever the Court holds, 
defendant and government alike are entitled to a written 
decision on the matter. 

Petitioner only requests that the Court through its 
decision make a criminal proceeding truly a search for 
truth. Viewed in the light of Brady v. Meryland,373 
U.S. 83, 83 S.Ct. 1194, 10 L.Bd.2d 215 (1963), can 
any tool of the judicial system be kept out of the 


hands of the defendant ? This case demands that the 


question be answered.” 
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CONCLUSLON 
For the foregoing reasons petitioner respectfully 


requests that a rehearing be granted and that the 


case be reheard en banc and further prays that the 


Order of September 28, 1971 be vacated. 


Thomas Fortune Fay 
Attorney For Appellant 
910 17th Street, N.W. 
Washington, D.C. 20006 
Tel. 296-4882 
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